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SUMMARY: 1. Co-authorship and the distribution of liability: complementary 

causation (concomitant causes) and cumulative causation (concurrent 

causes); 2. Alternative causation: theory and application; 3. Basis of 

alternative causation; 4. Necessary elements for holding a group liable for 

the harmful conduct of one of its members; 5. Some Brazilian cases. 

 

ABSTRACT: The analysis presented here deals with situations where the harm 

is caused by an unidentifiable member of a known group. While it is possible 

to identify the social segment that generated the harmful conduct, it is 

impossible to individualize such conduct, “hidden” as it is amidst the mass of 

individuals who form the group. This raises questions of whether group 

liability can exist absent the proper identification of the agent who caused 

the damages, and how to attribute causation and damages to his behavior. 
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RESUMO: A análise aqui apresentada trata de situações em que o dano é 

causado por um membro não identificado de um grupo conhecido. 

Enquanto é possível identificar o segmento social que gerou a conduta 

danosa, é impossível individualizar tal conduta, “escondida” como está em 

uma massa de indivíduos que formam o grupo. Isso levanta questões 

quanto à possibilidade de haver responsabilidade para o grupo, ausente a 

devida identificação do agente causador dos danos, e sobre como atribuir 

causalidade a este comportamento. 

 

PALAVRAS-CHAVE: 1. Causalidade alternativa. 2. Responsabilidade 

alternativa. 3. Nexo causal. 

 

 

A confrontation between rival supporters of two São Paulo football clubs recently 

resulted in the deaths of two young fans who were killed by shots fired during the 

disturbance. It is sad to report this type of occurrence is far from occasional or 

exceptional and it suffices to watch any sports match on a Sunday to witness the 

unfortunate practice of fighting between supporters of rival teams. These melees often 

                                                           
* This article is, in substance, the result of research carried out during my doctoral studies and partially 
published in chapter 3 of my book, “A responsabilidade civil por presunção de causalidade”, Rio de 
Janeiro: Editora GZ, 2009. This article was originally written in Portuguese. The translation into English is 
a work by James Mulholland. 
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result in significant losses and injuries that must be indemnified. But indemnified by 

whom? How does one substantiate causation of the harm suffered and impute liability 

to the individual alleged to be responsible?  

The analysis presented here deals with situations where the harm is caused by an 

unidentifiable member of a known group. While it is possible to identify the social 

segment that generated the harmful conduct, it is impossible to individualize such 

conduct, “hidden” as it is amidst the mass of individuals who form the group. This 

raises questions of whether group liability can exist absent the proper identification of 

the agent who caused the damages, and how to attribute causation and damages to his 

behavior. 

Before delving into an analysis of the circumstances surrounding this case and the 

elements needed to understand it, we must first address the theme of co-authorship as 

used to develop the theory of collective liability. 

 

1. Co-authorship and the distribution of liability: complementary causation 
(concomitant causes) and cumulative causation (concurrent causes). 

 

Investigating causation can lead to the realization that damages are actually the result 

of various conduct or activities that together led to that particular loss occurring. This 

arises either because each person’s conduct, in itself, is sufficient to cause the outcome 

(concurrent causation), or because each of the forms of conduct requires some other 

action or conduct to complement it in order to generate the harm in the manner it 

occured (complementary or concurrent causation). 

Identifying a plurality of individuals potentially liable for the harm  demonstrates the 

phenomenon of co-authorship or co-participation, which allows us to see the 

individualization of the conduct of all the actors who together contribute to producing 

the harm. Co-authorship will be delimited when we are confronted with situations of 

multiple causation, thus giving rise to the liability of all those whose conduct 

contributed to the harm. 

Both complementary causation and cumulative causation, whether simultaneous or 

successive, present questions concerning the degree of liability of each of the 

tortfeasors.  Should they all answer for the result as it occurred, or should there be an 

equitable apportioning of liability to the extent of each actor’s participation in causing 
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the harm?  In other words, will there be joint liability among all the tortfeasors, 

regardless of their degree of fault, or will each of them only be liable to the extent of 

their participation in resulting the harm?1   

The general rule provides for joint liability where simultaneous causation occurs 

(article 942, Civil Code2). As Ignacio de Cuevillas Matozzi sees it, the application of this 

rule must always be considered in accordance with the principles of equity. Only then 

can indemnification be permitted where there are multiple causes. Requiring 

individualized proof of the causal link of each actor in performing the harmful act 

would compromise the very purpose of civil liability, which is to repair unjust harm. 

The demonstration of this proof would be render the system unworkable, especially on 

account of the principle of unity of damage.3 

Conceptualizing harm as the result of a single item – seeing as the offense is single – 

suggests the use of joint fault.  In the classic example of simultaneous complementary 

causes, if two people, unaware of each other’s actions, administer poison to a third 

party who dies as a result, both will held jointly liable for the death (thereby identified 

as a single outcome), regardless of whether they knew that each of their actions alone 

was insufficient to cause death. That is, even if one of the agents later proves that the 

poison they administered was not strong enough to cause a person’s death on its own, 

they would still be held liable, at civil law, on account of their causal contribution to the 

death.4 Likewise, if the two doses of poison were each independently capable of causing 

                                                           
1 The question of apportioning damages among co-authors is dealt with in detailed fashion by Gisela 
Sampaio da Cruz in her article O problema do nexo causal na responsabilidade civil, Op. cit., ps. 313-343. 
Solely by way of explanation, there are three systems of distributing losses: parity, degree of fault, and 
causation. According to the first, losses are divided equally among the co-authors who are jointly liable for 
all resulting harm. The second system analyzes each agent’s tortious conduct and attributes liability to 
based on their degree of fault. Finally, the last system, and the one to which we subscribe, apportions the 
losses by taking into account each agent’s causal contribution to the final result. Accordingly, the causal 
effect of the conduct of each agent is analyzed in order to determine the proportion of liability to be 
attributed to them in relation to the total amount of damages. 
2 Art. 942, CC. The assets of the person responsible for the offense, or violation of anothers’ rights, are 
subject to the right to indemnify for the damage caused; and if the offense has more than one author, they 
shall all answer together for the reparation. Single paragraph: the co-authors and persons designated in 
article 932 are jointly liable together with the authors. 
3 Matozzi, Ignacio de Cuevillas. La relación. Op. cit., p. 239, states his position as follows: “(...) according 
to the norms of proof in questions involving extracontractual responsibility, if it is assumed that there are 
as many different obligations to repair as there are persons responsible, then the injured party will have 
the heavy burden of demonstrating the proportion of fault attributable to each agent in order to compel 
them to make reparation. (...) In other words, and for reasons of equity, in respect of the injured party, it 
has to be considered that each one is to blame for all of the damage”.  
4 This example is used in the sphere of civil liability by Cruz, Gisela Sampaio da. O problema do nexo 
causal na responsabilidade civil, Op. cit., ps.29-30. It should be recalled that this hypothesis of 
concurrence of causes entails the joint liability of the agents, each of the offenders being liable for half of 
the amount of compensation. As regards the system of apportioning losses, see item 2.3. 
In the context of criminal law, application of article 13, § 1, of the Penal Code – which addresses 
superseding causes – could lead to two different outcomes: 1) the actors would be guilty of murder if each 
of knew of the other’s intention, and/or there was collusion between them; or 2) each agent would be guilty 
for attempted murder if each’s conduct, by itself, was insufficient to cause the death of the victim (even if it 
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death, we would then have a situation of concurrent causation leading to the same 

result as individual liability but also allowing one of the parties to allege the irrelevance 

of their conduct, given that death would result anyway due to the conduct of the second 

party who administered an equivalent dose.5 

Investigating multiple causation becomes relevant to the study of collective liability 

where there are several actions that possibly caused the harm (theoretically, concurrent 

causation), and where it is impossible to identify the particular conduct specifically, 

and solely, responsible. This raises the question of whether an obligation exists on the 

part of the group to indemnify and whether the nature of this liability is based in a 

theory of co-authorship or cumulative causation, among others, as we shall see below. 

 

2. Alternative causation: theory and application 

 

Typically identified with co-authorship – even though it conceptually does not refer to 

the same exact elements, as we shall see – “anonymous fault”6 as coined by Ignacio de 

Cuevillas Matozzi, or “alternative causation” or “collective liability”7 as referred to by 

Portuguese authors, is characterized by harm caused by an unidentifiable member of a 

determinable and known group.8 In other words, any of the group’s members could 

                                                                                                                                                                          
did). In this sense, for all cases see Hungria, Nelson. Comentários ao Código Penal. Vol. I, Tomo II. 5ª ed., 
Rio de Janeiro: Forense, 1978. p. 68. 
5 This situation addresses so-called relevance of virtual cause (see p. 334) and is admirably developed by 
Pereira Coelho, Francisco Manuel. O problema da causa virtual na responsabilidade civil. Coimbra: 
Almedina, 1998, passim. 
6 Matozzi, Ignacio de Cuevillas. La relación. Op. cit., p. 222.  
7 In accordance with Art. 3:103, the European Principles of the Law of the Right to Damages, alternative 
causation occurs: “(1) If there are several activities, each of which is, in itself, sufficient to produce the 
harm, yet there remains some uncertainty as to which actually caused it, then each shall be held to be the 
cause of the harm, in proportion to the probability of their having caused it.  
These principles, as enunciated by the European Group on Tort Law, are the result of years of research 
starting in 1992 and meetings held between jurists of different countries of the European Community 
aimed at standardizing the European Law of the Right to Damages. The group often sponsors meetings to 
debate questions surrounding the development of the Law of Damages in Europe, and the Principles of the 
European Law of Damages were presented to a public audience in Vienna on May 19, 2005. The Principles 
do not constitute a Directive or a supra-national or national law, but rather serve as an interpretive aide to 
help understand the current state of Civil Liability in Europe. More details on the group can be found at 
http://civil.udg.es/tort/.  
8 Two Brazilian studies that deal with this theme in greater depth are: Diaz, Julio Alberto. 
Responsabilidade Coletiva. Belo Horizonte: Del Rey, 1998; and Giustina, Vasco Della. Responsabilidade 
civil dos grupos: inclusive no Código do Consumidor. Rio de Janeiro: Aide, 1991. Aside from these works, 
Brazilian doctrine addresses the theme superficially. See, among other works, Pontes de Miranda, 
Francisco C. Tratado de direito privado. t. XXII, 3ª ed., 2ª reimpr., Rio de Janeiro: Borsoi, 1984, p. 192; 
Gomes, Orlando. Obrigações. Rio de Janeiro: Forense, 1978, p. 338; Aguiar Dias, José de. Da 
responsabilidade civil. v. II, , 5ª ed., Rio de Janeiro: Forense, 1973, ps. 451-452; Rodrigues, Silvio. Direito 
civil: Responsabilidade civil. 6ª ed., São Paulo: Saraiva, 1982, ps. 163-164; and Couto e Silva, Clóvis do. 
Principes fondamentaux de la responsabilité civile en droit brésilien et comparé. Cours fait à la Faculte de 
Droit et Sciences Politiques de St. Maur, Paris XII, 1988, passim. In French law, which is the source of this 
theory, there is the pioneer work written by Aberkane, Hassen. Du dommage causé par une personne 
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have caused the harm, hence the label “alternative causation”. 

A brief critique concerning the nomenclature used to explain this theory is in order.  

Adopting the phrase “anonymous fault”, which symbolically expresses the issue in 

question is, nonetheless, by its very nature, misleading. The concepts raised in this 

theory can refer to situations of both subjective and objective civil liability, which 

explains why it is wrong to speak of fault. Furthermore, the notion of fault are for this 

purpose factors that attribute responsibility rather than identifying the responsible 

party, inasmuch as they qualify the conduct or activity by establishing whether it 

creates an obligation to indemnify. It would be more appropriate to deal with this 

situation using the expression “anonymous conduct”, without classifying it as 

blameworthy or culpable, or even “anonymous cause”, since in reality causation – an 

element to identify the responsibility party – is anonymous. 

Likewise, the idea of “collective liability” is exaggerated and overly broad in that not all 

members of the group are personally responsible for the damage that was brought 

about.  Proving that their participation in the damaging event was impossible suffices 

to negate their liability.9  Moreover, the expression “collective” suggests the idea of joint 

conduct or a joint activity, whereas the truth is that this situation refers to individual 

conduct (or to multiple individuals’ conduct) that is not identifiable and confused with 

the purpose of grouping several actions together, even though it is the outcome of this.   

The best expression to define this situation is, without a doubt, “alternative causation”.  

But even this expression can be the object of critique.  Suffice it to think of the meaning 

of “alternative”, which conveys the idea of possible choices.  Alternative causation, 

however, does not symbolize the substitution of responsibility, that is, it does not entail 

identifying individual and alternative causes.  Instead, there exists one single causal 

connection that defies direct identification.  This explains the theory’s presumption 

with respect to the group as a whole.  However, it is not a matter of claiming that one 

individual or another is responsible, but only the group itself, since it is not possible to 

point to the individual whose conduct was the direct cause of the damage.  This 

expression, “alternative causation”, being closest to the real function of the theory in 

question, will be preferred throughout this text. 

                                                                                                                                                                          
indeterminée dans um groupe déterminé de personnes. Revue Trimestrelle de Droit Civil. Paris. t. 56, 
1958, ps. 516-554. 
9 Although collective liability is based on the conception of an organized group that creates a risk of harm, 
the possibility of excluding a member of the group from liability is provided if they can prove that the 
damage occurred in circumstances to which they could not possibly have contributed. It bears underlining 
that according to this hypothesis, the group would answer in practice as a collective unit and during the 
apportioning of damages there would arise the possibility of one of the members being excluded after 
proving the impossibility of his contributing to the damage. 
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In regards to the proclaimed similarity between co-authorship (multiple causation) and 

alternative causation, one point has to be cleared up to avoid theoretical distortions. 

The necessary reservation has to do with attributing liability.  There are three possible 

consequences of identifying the existence of multiple causation, as seen above: 1) 

liability is jointly apportioned among those alleged responsible for the damage (article 

942, CC); 2) liability is apportioned based on each agent’s causal contribution to the 

injury; and 3) liability is attributed to only one of the agents, if it is possible to identify a 

separation between the causal connection of the two successive acts.  Theoretically, the 

liability derived from alternative causation does not fit any of the hypotheses of 

attribution of liability described above. This is because the harmful conduct can be 

unified, which does not characterize multiple causation.  Furthermore, multiple 

causation refers to the capacity for causal contribution of several conducts or actions to 

the damaging events, which does not occur in the case of alternative causation, where 

the damage is caused by one sole conduct that is impossible to attribute to individual 

actors on account of the group being a cohesive unit.  Consequently, the use of “co-

authorship” to refer to the responsibility of the group and its members only occurs due 

to the need to compensate the victim, who would otherwise receive nothing.  Therefore, 

strictly speaking there is no co-authorship, since the group answers as a whole and not 

as if all of its members had contributed to the resulting harm.  

The critiques formulated above serve to introduce the issues surrounding alternative 

causation.  The central question for this study is as follows: is it reasonable deny 

compensation for the harm suffered due to the inability of identifying the individual 

responsible; or, is it fair to hold the whole group responsible for the conduct of one of 

its members who, even though unidentified, was the actual cause of the harm?  The 

choice, of course, is not easy.10 

There is no doubt that a tendency exists to treat the group as a whole when attributing 

civil liability as a way of facilitating reparation of the damages that were unjustly 

caused.  At first, one might imagine this type of situation as rare and that it should 

therefore not be analyzed in such detail. But this is mistaken thinking. For example, 

one can easily think of those daily situations where damage is caused by a group of 

children playing with a ball that breaks a neighbor’s window, or the situation where 

someone is injured as a result of a car accident with multiple actors, a so-called “pile-

up”, without anyone knowing which of the cars caused the accident.   

                                                           
10 Indeed, the task is so difficult that Vasco Della Giustina commented on the matter as follows: “the 
question is to know when the injustice of joint liability of the group is less than that of abandoning the 
victim to his fate”. Giustina, Vasco Della. Responsabilidade civil dos grupos. Op. cit., p. 93. 
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In such cases we are confronted with damages caused by identified groups where the 

conduct of the person who directly caused the damage for which compensation is being 

sought is not capable of being isolated and identified.  We can also identify the 

following examples of collective liability: 1) illegal street racing; 2) fighting between 

rival gangs11; 3) public demonstrations, such as protests; and 4) medical liability in 

surgery, among others.   

This last example was given extensive jurisprudential recognition in Argentina,12 which 

examined the situation where multiple medical professionals are present in an 

operating room when damage is caused to the patient undergoing surgery.  In this 

situation, how is it possible to attribute liability for the damages to just one of the 

individuals present? Unless identification of causation is absolutely direct, the group 

will have to answer together as a whole, or jointly, given the impossibility of 

determining who should otherwise bear the burden of compensating for the damage.  

The question that arises in this case refers precisely to identifying causation. When we 

address the theory of collective liability, the causal link is not delimited in an 

individualized or specific manner. In collective liability, the causal link connects the 

damage caused to the group to which the individual(s) that caused the damage belongs, 

even though it is not possible to identify him. This is a case of external causation, which 

only identifies the group from which the conduct or activity that caused the damage 

originated, without the perpetrator being specifically identified.  A reasoning of 

exclusion of causation is what indicates: the group is held liable because the damage 

could only have been caused by one of its members, even though the individual actually 

responsible is unknown. 

Some relevant insights are gained from the conceptualization of this special type of 

liability.  The first has to do with the very principles and values that serve as a basis for 

                                                           
11 A recent example of this scenario is the fighting between groups of rival supporters at stadiums, involving 
acts of vandalism that affect not only the rival supporters but also the property of third parties. In the 
championship of the Libertadores da América Cup played in mid-June of 2005, for example, supporters of 
the São Paulo football team gathered on Paulista Avenue, where they engaged in rioting, reported as 
follows: “the acts of vandalism after the final match of the Libertadores Cup between São Paulo and Clube 
Atlético Paranaense damaged shops, buses, newsstands and subway stations on Paulista Avenue. 
According to an estimate made by the SPTrans company, 31 buses were damaged between Thursday 
evening (14/07) and early Friday morning (15/07) in one of the city’s best-known sights. The damaged 
vehicles had their windows and windshields smashed, as well as their interior lights and roofs damaged. 
There was a total of 31 buses involved: 11 of the Gatusa company, two of Campo Belo, seven of Viação 
Osasco, two of Paratodos, one of Via Sul, four of Transkuba and four of Villa Lobos. The buses were 
brought back to the garages and substituted for reserve vehicles. The broken windows injured a bus driver 
of the Gatusa company who received medical attention and was discharged. Two vehicles of the SPTrans 
company were also damaged, and the technicians directed the traffic”. News from the São Paulo City 
Government site, http://www.prefeitura.sp.gov.br/portal/a_cidade/noticias/index.php?p=3106. Accessed 
on 27.10.2005. 
12 Kfouri Neto, Miguel. Culpa médica e ônus da prova. Op. cit., pp. 302-303. 
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the general theory of civil liability. The recognition of alternative causation by the 

lawmakers – whether as a general clause or in specific cases – and in the jurisprudence 

is a departure from the underlying principle of causation, namely that “for each injury, 

there is one cause”.   

At the same time, accepting collective civil liability entails acknowledging the principle 

of social solidarity, the basis of the Democratic Rule of Law, as well as human dignity.  

The victim thereby occupies a prominent place in the administration of justice, with the 

reparation of damages suffered a priority, leaving aside another facet of civil liability, 

namely the “punishment” of those responsible for the harm. Regardless of who actually 

caused the injury, the group answers as a collective unit since the objective is to repair 

the damage suffered rather than punish those responsible. 

The study of foreign legislation has contributed greatly to the understanding of this 

theory.  German Law, for example, contains an express statement in its BGB, § 830 

which addresses collective liability.  According to this article, “if several people caused 

damage by an illicit action carried out together, each one of them is responsible for the 

damage. The same holds true when it is not possible to discover the sole person whose 

particular acts caused the damage”.  Additionally, Dutch legislation (Civil Code, article 

99), for example, contains a general clause admitting collective liability.13   

Although Brazil has not formulated a specific norm to deal with the question, 

alternative causation has been adopted in more limited cases.  One example is article 

938 of the Civil Code, which establishes civil liability for the residents of an apartment 

building for any objects that fall or are thrown from it.  This is a situation of alternative 

causation, seeing that if it is not possible to identify from which apartment the object 

was thrown, the entire building will answer for the harm suffered.  According to Maria 

Celina Bodin de Moraes, 

The judicial decision to hold the condominium liable, by literally 

interpreting the norm contained in article 1.529 of the Civil Code [the 

                                                           
13 According to Virginia Múrtua Lafuente “article 99, book IV of the Dutch Civil Code states that when the 
damage may be the result of several acts, each of which a different person is responsible for, and it is 
shown that the damage was caused by at least one such act, then the burden of compensating the damage 
falls on everyone, unless it is proved that the damage comes from an act for which he is not responsible”. 
Lafuente, Virginia Múrtua. Causalidad alternativa e indeterminación del causante del daño en la 
responsabilidad civil. Working Paper nº 351, Abril 2006, Barcelona. Consulted at www.indret.com. 
Accessed on 21.06.06. 
At this point it is appropriate to transcribe the concept of liability through alternative causation as adopted 
in the Restatement (Second) of Torts, par. 433B (3): “where the conduct of two or more actors is tortious, 
and it is proved that harm has been caused to the plaintiff by only one of them, but there is uncertainty as 
to which one has caused it, the burden is upon each such actor to prove that he has not caused the harm”. 
Apud A. G. Celli Jr., Celli Jr., Andrew. G. Toward a risk contribution approach to tort feasor identification 
and multiple causation cases. New York University Law Review. New York. v.65. n.3. jun/1990, p. 
638, note 21. 
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author is referring to the Civil Code of 1916], creates additional burdens 

on the residents, but helps the victim, for whom any other solution, 

albeit more faithful to the letter of the law, would be difficult.  Imagine if 

someone nowadays was hit by a projectile falling or thrown from a 

building with numerous floors and flats and had to commence judicial 

proceedings against all of the residents of the building, or even of one or 

more surrounding blocks from where the object presumably fell or was 

thrown: the scenario is unlikely. 14 

 

The theory of collective liability was therefore developed through caselaw and cannot 

be inferred from a direct reading of article 938, which provides that “an inhabitant of a 

building, or part of it, is responsible for the damage caused by the things that fall or are 

improperly thrown from it”.  Judicial interpretation considers collective liability only 

when its necessary elements are present, the principal one being that the actual 

tortfeasor is unknown. 15 

Analysis of other Brazilian legislation, namely articles 3, 14 and 19 of the Football 

Supporters’ Bylaws (Law 10.671/03), leads to the conclusion that the legislature was 

primarily concerned with preserving the safety of the victim and fully compensating 

their losses. The bylaw states that the football clubs are liable for any damage caused by 

supporters inside the stadium, a responsibility defined depending on which club owns 

the stadium (that is to say, whether it is a home or away game).16  In this sense, if any 

injury is sustained by a supporter inside the football stadium, the home team 

organizers17 (established by the organizers of the sports event before the championship 

begins) must compensate him for the harm, regardless of whether there exists direct 

                                                           
14 Bodin de Moraes, Maria Celina. Danos à pessoa humana. Op. cit., p. 153. 
15 In this theory there are numerous controversies concerning how to effectively attribute liability. José de 
Aguiar Dias (Da responsabilidade civil. v. II, Op. cit., p. 441), for example, claims that only the inhabitants 
or owners of the units from which the object could have fallen should be held to answer for the damages 
caused by those things that fell or were thrown. Accordingly, the residents of the flats facing the back of the 
building could not be charged for damage that occurred in the front. This opinion, which is fundamentally 
coherent on a theoretical level , is nevertheless impractical insofar as it would lead to serious procedural 
difficulties, especially as regards the joinder of parties to the complaints (of all those who live in the units 
from where the object could have fallen). For this reason it seems more fitting that the entire building 
should answer for the action and that it subsequently try to apportion the losses among its members 
through some internal process. 
16 In accordance with article 3 of Law 10.671/03: “For all legal effects, the entity responsible for the 
organization of the competition, as well as the sports entity owner of the “home” stadium, are equivalent to 
organizers as defined in the terms of Law no 8.078 of 11 September 1990”. Furthermore, article 19 provides 
that: “the entities responsible for the organization of the competition, as well as their directors are 
responsible, jointly with the entities dealt with in article 15 and their directors, regardless of the existence 
of fault, for the damage caused to supporters as a result of flaws in security in the stadiums or the non-
observance of provisions set down in this chapter”. 
17 The expression “home team” refers to the duty of organizing a game, delegated to one of the sports 
teams playing in the match (articles 14 and 15, L. 10.671/03). 
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causation between the promotion of the sports event and the resulting damage.18   

Accordingly, compensation for the damages is sought from whomever is best-

positioned to indemnify.  If it is possible to identify the cause of the damage, in the 

sense of identifying the agent (or agents) whose conduct brought it about, the organizer 

may exercise a right of recourse against him. 19  

It can be claimed, nonetheless, that this creates an actual presumption of liability.  In 

this situation, the group does not answer for the damages caused by an unidentifiable 

member because if that were true, the whole group of organized supporters, for 

example, would be the ones responsible for the damage caused by one of their members 

–  which is not the case as set down by law. Instead, the current situation places liability 

on the organizer, as a provider of sports services, for the damages caused by those who 

benefit from the service or due to a security flaw.  The legislature seems to have tried to 

guarantee compensation of the victim for the injury that occurs at sporting events by 

establishing liability of the event organizer for their direct actions but also their liability 

regardless of the presence of any causal link between the activity they engaged in and 

any harm that arose. 

The fundamental basis of this liability is to ensure compensation of the victim by 

creating a presumption in regards to causation. 20   Alternative causation seeks to 

enable compensation for harm by shifting the burden of proof.  Instead of the victim 

having to prove that the conduct of a certain individual caused his injury, he can rely on 

a presumption of causation; it is sufficient for him to prove that he suffered some harm 

and that the harm was the result of a certain activity performed by an identifiable 

group. 21   

It should be noted that the smaller the group, the easier it is to understand the 

                                                           
18 According to Ignacio de Cuevillas Matozzi, “the Germans, among whom it is appropriate to mention 
Ennecerus, talk about blameworthy participation in dangerous conduct, blameworthy in the sense that the 
possibility of damage to third-party’s legal property should be contemplated. Although some German 
authors limit the application of the precept to the case of tumultuous fighting, demanding that the ordinary 
conduct represents a crime, the author quoted considers this interpretation too strict and deems it 
applicable to all who take part in games in public places that are notoriously dangerous to the public and 
therefore assumes responsibility, if it is not shown who was the author of the damage, even if there is no 
police order that prohibits the game in that location”. Matozzi, Ignacio de Cuevillas. La relación. Op. cit., 
p. 273-274. 
19 Article 14, § 3 of the Consumer Protection Defense Code – “the provider of services will not be held 
responsible only when he proves: II – the exclusive fault of the consumer or a third party”. 
20 For Angel Yagüez, collective liability cannot be reduced to a simple hypothesis regarding the 
presumption of causation, “because while it is true that whoever is shown not to have committed the act is 
excluded from liability, it is equally true that when this proof does not exist, all the participants will be 
held liable even though only one of them, who remains unknown, was the author of the damage and the 
others may not have participated”. Yagüez, Ricardo de Angel. Indeterminación del causante de un daño 
extracontractual. RGLJ, 1983, p. 39. Apud Matozzi, Ignacio de Cuevillas. La relación. Op. cit., p. 275. 
21 With regard to this and other topics concerning alternative causation, see, Aberkane, Hassen. Du 
dommage causé par une personne indeterminée dans um groupe déterminé de personnes. Revue 
Trimestrelle de Droit Civil. Paris. t. 56, 1958, ps. 516-554. 
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application of alternative causation.  For example, if the group only has two members, 

there exists a 50% chance that each caused the damage.  However, if the group is made 

up of four members, then the probability of any one of them having caused the harm is 

reduced to 25%, which can potentially lead to a result considered unfair inasmuch as 

the three members who did not cause the damage are also held liable, even though they 

only contributed one fourth of the possible risk of harm.   

Still and all, for Hassen Aberkane, an author who produced an early study on 

alternative causation, the size of the group can play a puzzling role in analyzing 

collective liability, to the extent that it would be considered fairer to place responsibility 

on a group with two members, where only one will be unfairly held liable, than on a 

group with twenty members, where nineteen will be unfairly held liable in order to 

indemnify for a given injury.  We dare to disagree with this position, on the grounds 

that the basis for liability under alternative causation is not the formation of the group, 

or its composition, but rather the impossibility of establishing causation between the 

conduct of the individual actually responsible for the harm – a member of the group – 

and the resulting injury. If the damage results directly and, by implication, necessarily 

from a collective group action, the obligation to indemnify must be attributed to that 

group if it is impossible – or practically impossible – to point to one individual as the 

actor behind the deed. The internal relations between the group members will be 

resolved a posteriori (through the right of recourse), but the fundamental objective of 

civil liability, compensating for harm suffered, must be given priority. 

Faced with this dilemma and, consequently, the fairness of applying alternative 

causation in certain cases, we must now analyze the basis for alternative causation and 

its requirements. 

 

3. Basis of alternative causation  

 

In eschewing a determination of presumption of causation, magistrates have justified 

collective liability based on two principles: (i) collective fault in the activity and (ii) 

collective control of the object that caused the harm.  In the case of children playing a 

game of football in the street where damage is caused by the ball being kicked, liability 

would fall on those responsible for the children, to the degree that the two factors 

mentioned above are both present: fault in the activity (inherent risk in the game) and 

collective control of the ball (by the group). 
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The idea of “group fault” was developed in reaction to numerous decisions in France, as 

applauded by the Mazeaud brothers,22 who held that there could be no possibility of 

compensation for the victim for the injury if there was no proof that the individual 

conduct of a member of the group caused the result.  Individual liability and its 

requisites, were also fundamental concepts for civil liability.  The notion of “faute 

collective”, as proclaimed by Planiol and Ripert23, was the basis for developing 

collective liability in France.  It helped establish fault where a group avoids taking the 

necessary precautions to prevent the harm from occurring.  

The second ground used to support collective liability is the construct of collective 

control of the instrument that caused the harm.  The group was in control of the arms 

used by the hunters, just as the stones thrown by young vandals or a football kicked by 

children in the street. In light of this, the group’s responsibility arose from their on-

going obligation to remain vigilant. 

We can also classify as a basis for liability what Aberkane perceives as  personification 

of the group. The group is considered to be a “person in fact” for the purposes of 

attributing liability. The fault of the group, or its collective control, would form the 

basis for such personification. In order to bestow this “personality” on the group, it is 

first necessary to decide whether the group can indeed be considered as such, in the 

acceptance of a group organized for a specific purpose. It must be possible to envisage a 

collective interest that unites the group’s members.  This collective interest, however, 

should not be mistaken with the purpose of the organization. In other words, there has 

to be someone who organizes the activities of the group for it to be considered as such.   

At the same time, one cannot lump together any haphazard or accidental gathering of 

people and consider it a group, because in those cases it would be impossible to 

attribute a personification on the basis of collective interest.  In the event of any 

damages caused by such groups, the victim would have to identify the individual who 

caused the harm.  If this proves an impossible task, the affair would be characterized as 

merely fortuitous.  Accordingly,  

[T]he notion of a group requires a collective interest originating in a 

common will, even if this lacks an organized form.  In practice, this 

requirement is manifested in a common activity that is deliberately 

pursued and cherished.  Two elements: one material, which consists of 

                                                           
22 Tunc, André; Mazeaud, Henri; Mazeaud, Leon. Tratado teórico y práctico de la responsabilidad civil 
delictual y contractual. v. 2, t. II, trad. Luis Alcalá-Zamora y Castillo, Buenos Aires: Ediciones Jurídicas 
Europa-América, 1963, p. 620. 
23 Planiol, Marcel; Ripert, Georges. Droit Civil. t. 2, nº 881. Apud Aberkane, Hassen. Du dommage. Op. 
cit., p. 531. 
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the activity exercised; the other psychological and subjective, which 

transcends this activity by dictating the objective that is common to and 

cherished by all. 24 

 

Finally, according to Ignacio de Cuevillas Matozzi, collective liability is also based on 

the inherent risk of the activity, that is, people gathering together to perform a 

potentially dangerous activity would create a stronger obligation on the part of the 

group to compensate any damage caused by one of its members.  The reason being:  

[T]hese collective activities generated damage that can be potentially 

more serious, seeing as a meeting of people multiplies its power and 

efficacy, as well as its dangerousness; furthermore, the anonymity that 

shelters them presents us with what has become known as “fleeing 

from responsibility”.25 

 

4. Necessary elements for holding a group liable for the harmful conduct of 

one of its members 

 

The necessary conditions for group liability are obviously different from those that 

characterize personal liability, even though they contain the same elements (such as 

damage, harmful conduct or risky behavior, and causation – albeit in a different sense 

than that which is typically studied).  The first of these elements is that the person who 

caused the damage belongs to an identifiable group but is not capable of being 

identified as the sole author of the damage.  This is the basic element for applying 

diffuse causation, because if it were possible to identify the individual whose conduct or 

actions brought about the damage, then the liability of the group would be negated, 

along with its characterization as the “guarantor” of indemnification, with the victim 

now basing his claim in personal liability against the known tortfeasor.  For this reason. 

it has to be shown that all available means used to identify the individual responsible 

for the damage were exhausted and that the search proved fruitless26.  It must be 

                                                           
24 Giustina, Vasco Della. Responsabilidade civil dos grupos. Op. cit., p. 97. 
25 Matozzi, Ignacio de Cuevillas. La relación. Op. cit. p. 271. Nonetheless, it should be noted that this does 
not mean that so-called alternative causation cannot be applied in cases of subjective responsibility. This 
theory is applicable to either of the two grounds of responsibility. This could be illustrated by the the 
above-mentioned case of children breaking a window while playing with a ball in the street. 
26 Accordingly, the Court of Justice of Rio Grande do Sul ruled on appeal that the group would not answer 
on account of the individualization of the author of the damage: “Personal injury claim based on an illicit 
act. Injuries sustained in a conflict involving many participants. The author of the action attributes the 
injuries to one of the participants. Application of the theory of group liability or alternative causation. 
Impossible in such a situation. The theory is only applicable when there is doubt as to who caused the 
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stressed that mere indications of who the author of the damage is are insufficient to 

provide a basis for fault, which is why collective liability is presented where there is 

some possibility – but no certainty - of establishing the identity of the individual 

responsible for the conduct in question. 

The second element is that the group to which the tortfeasor belongs is participating in 

an activity that is inherently more dangerous (likely to produce harm). 27  Agreement 

between the various members of the group on carrying out the activity is not necessary.  

It suffices that the activity be considered a joint endeavour rather than an individual or 

occasional activity.  To put it differently, the formation of the group need not be 

intentional in the sense of being organized by one of its members or by some third 

party, but the meeting has to be among people with the same objective and the 

members must be aware that they belong to the group.  If there is an agglomeration, 

such a meeting, for the purpose of applying the theory, characterizes a group, provided 

the activity practiced by the group is potentially harmful.  However, it should be 

emphasized that fortuitous agglomeration does not characterize the group for the effect 

of holding it liable to the extent that the members are unaware of their membership in 

the group.  

The final stage of the analysis permits an identifiable member of the group to be 

excluded from liability where he can establish the impossibility of his having caused the 

harm at issue. One example is where the injury was caused by a bullet and the 

individual did not carry a firearm. Collective and joint liability of the members of an 

ascertainable group only affects those who fail to definitively establish that they made 

no causal contribution to the injury.  If such proof is absent, the member of the group 

answers as if he were the individual author of the damage, jointly with the others.  In 

respect of this element, Aguiar Dias very wisely justifies alternative causation as 

follows: 

There is some doubt about whether to accept the conclusion in this 

concrete case in which the author of the damage remained unidentified.  

If this is what happened, then it came about because the author of the 
                                                                                                                                                                          
damage inside a circle of people who might have done so. This does not occur where the plaintiff identifies 
the author of the harmful conduct, at the preliminary hearing, from within the members of the group 
whose actions produced the injuries sustained. As the claimant failed to prove, as was his onus, that the 
accused was the author of the injuries he sustained, the claim was deemed without merit. A split appellate 
court found on dissenting opinion that, without the author having invoked such, voted in his favor by 
applying the above-mentioned theory. The appeal was denied, and the majority position of the court below 
upheld.” (TJRS, 3° Grupo de Câmaras Cíveis, Embargos Infringentes nº 596219006, Rel. Osvaldo 
Stefanello, j. 07.03.1997). 
27 Thus, Celli Jr., Andrew G. explains that “(...) imposition of liability is fair where it is certain that the 
defendant, by his wrongful actions, created a risk of injury of the kind the plaintiff actually suffered”. 
Celli Jr., Andrew. G. Toward a risk contribution approach to tortfeasor identification and multiple 
causation cases. New York University Law Review. New York. v.65. n.3. jun/1990, p. 643. 
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harm and the other participants in the game remained silent.  Although 

it cannot be denied that the author of the damage is a single person and 

that he, and he alone, should be held liable by applying the rules of joint 

liability. It is no less true that the expedient could not predominate, 

precisely because the silence of the actual author and his companions, 

after the fact, led to the joint liability, which is employed here in its most 

crude and least controversial form. (...) Tacitly, it is true, but 

unquestionably all the players would have expressed their solidarity with 

the direct author of the damage. 28 

 

The other members of the group who did not cause the damage were left with the real 

task of identifying the individual to be held liable, insofar as this is presumably easier 

for them than for the victim.  The victim is free to carry out the identification, but this 

will only be done if the other members of the group show any interest in acting 

regressively, which rarely occurs, given the notorious corporative spirit of group 

associations. 

To summarize, in order for collective liability to be applied, based on the idea of 

alternative causation or presumed causation, it is necessary that the following 

requirements are met, as enumerated by Judith Martins-Costa: 

a) anonymity of damage, so called because it is not possible identify the 

author; b) certainty that the damage was caused by a member or 

members of a group (for example, the dejected  members of ‘organized 

supporters’ who leave a football stadium after their team has lost a game 

and decide to damage cars parked in the vicinity); c) the group appears 

perfectly homogeneous, and its members are known, although it cannot 

be determined who caused the damage; d) the group does not need to be 

legally ‘organized’ or ‘incorporated’: it is a ‘de facto group, and can be 

formed in various ways; e) it is not a matter of damage caused by the 

group as such, which would characterize plural and personal liability: 

there is only one, or several individual authors, we are not dealing with 

co-authorship between all the members of the group; f) the group does 

not have a ‘leader’ to be held liable, the members being all on equal 

terms; g) the group engages in activities entailing risk or danger;  and h) 

the actual author of the damage remains unknown, shielded by the 

group activity making it impossible for the victim to identify him.29 

 

Based on these foregoing elements, we shall now proceed to analyze some decisions 

                                                           
28 Aguiar Dias, José de. Da responsabilidade civil. v. II. Rio de Janeiro: Forense, 9ª ed., 1994, p. 805. 
29 Martins-Costa, Judith. Do inadimplemento das obrigações. In: Teixeira, Sálvio de Figueiredo (Coord.). 
Comentários ao novo Código Civil. v. 5, t. II, Rio de Janeiro: Forense, ps. 142-1473. 



civilistica.com || a. 2. n. 3. 2013 || 16 

 
reached by Brazilian courts. 

 

5. Some Brazilian cases 

 

Two leading decisions exist in Brazil in respect of alternative causation, which are noted 

for their contribution to Brazilian case law. Six additional decisions that deal with the 

topic will also be discussed (five from the Court of Rio Grande do Sul and one from the 

Superior Court of Justice), which both support and reject alternative causation. 

The first of the groundbreaking decisions, dating from 1973, involves the following 

scenario: several timber companies were hired to cut down trees in a certain area, with 

a limit being set by contract on the number of trees to be felled.  Some of the timber 

companies exceeded this limit, but it was impossible to identify which of them violated 

the terms of the contract, since all the firms worked in concert. 

At the appellate level, the judge, faced with the impossible task of identifying which 

company had exceeded the limit, decided that “(...) all the firms must be held at fault. 

Until such time as it is possible to establish the individual liability of each firm, they 

must be held jointly liable as per the terms of article 904 of the Civil Code [dated 

1916]”. 30  This decision, however, was modified by the STF, which determined that 

there was insufficient proof regarding causation between the responsible company’s 

conduct and the damage: “(...) here it could not even be ascertained who ordered more 

pine trees to be cut down in breach of the established limit, or how many were actually 

felled. Each of the accused could possibly be liable for its own action, if there was no 

agreement between them to act jointly, joint liability does not apply due to the difficulty 

in identifying the party responsible for the breaching the contract”. 31 

The second appellate decision is better known as the case of “The Hunters’ Float”. 32  

During a parade, one float, called “The Hunters”, carried a group dressed in costumes 

and carrying rifles to represent the hunters in the region. The guns were loaded with 

blanks and “BBs”.  At a certain moment the hunters were to fire at pigeons that were 

thrown in the air.  One of the BBs shots hit a spectator in the face, causing serious 

injury.  Due to the impossibility of identifying which gun had fired the shot, all those in 

the float were held liable, because “(...) ‘the hunters’ had the duty of loading their arms 

                                                           
30 TJRS, 3ª CC, AC 21062, Rel. Antônio do Amaral Braga, j. 8.11.1973. 
31 STF, 1ª T, RE 86446, Rel. Antônio Neder, j. 14.06.1977. 
32 TJRS, 1ª CC, AC 11195, Rel. Oscar Gomes Nunes, j. 25.11.1970. Revista de Jurisprudência do Tribunal de 
Justiça do Rio Grande do Sul. v. 28, p. 206-208. 
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or cartridges with lead, thereby preventing, in this risky venture, any undue or reckless 

use of the firearms or ammunition from causing injury to third parties”. 33  According to 

Vasco Della Giustina, in this case “real causation is clearly replaced by the possibility of 

causation”. 34  

In regards to fighting between rival fans, the Superior Court of Justice held the 

following in regards to the liability of the group: 

Any of the defendants could have caused the injury. But regardless of 

who actually caused the harm, there is no doubt that all contributed to 

the creation of the harm simply due to their participation in the fight. 

Here it was argued, for example, at the appeal, that one of the 

defendants could not have produced any severe injuries because he was 

only wielding a stick and not a bigger object such as a fence post, which 

would have been capable of producing more severe injury. In regards to 

alternative causation, such an argument is irrelevant as it does not 

matter whether the harm is the direct result of the author’s actions, but 

instead it suffices that he participated in the dangerous activity that 

developed and that harm was produced in the fight.35  

 

In the original action, the Court of Rio Grande do Sul had already decided to convict the 

group. Their decision was as follows: 

Alternative causation.  Form of alleged causation inadmissible for 

criminal purposes but sufficient for establishing civil liability. 

Insufficient evidence to prove any of the defendants personally struck 

the victim effectively causing her death. Criminal acquittal after a plea of 

no cause however for purposes of civil liability (...).  Proof.  Testimonial 

evidence of witnesses sufficient to establish an assumption of 

participation, however, this testimony was insufficient to establish the 

degree of fault and corresponding liability of each defendant’s 

contribution in causing the harm.36 

 

In a case involving a car accident at a racetrack where it was impossible to determine 

                                                           
33 Os dois casos apresentados foram retirados da obra de Giustina, Vasco Della. Responsabilidade civil dos 
grupos. Op. cit., p. 127-135. 
34 Ibid., p. 137. 
35 STJ, 4ª T, REsp 26975, Rel. Aldir Passarinho Junior, j. 18.12.2001: “Civil liability and Civil Procedure. 
Action for damages. Death of fans in a fight between groups of rival supporters following a soccer match. 
Acquittal by jury. Effect on Civil Liability. Lack of material fact. Arts. 1525 CC and 66 and 386 of the PPC. 
Partial incompatibility. I. Not every chance of acquittal in jury lead to the application of the exceptions 
provided for in art. 1525 of the Civil Code regarding the impossibility of ascertaining the existence or the 
fact of its authorship, given the caveat contained in art. 66 of the CPP, more modern and prevalent norm.  
36 TJRS, 6ª CC, AC nº 591047451, Rel.Adroaldo Furtado Fabrício, j. 10.12.1991. 
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which driver involved in the "crash" was the responsible for the injuries suffered by 

some race observers, it was held that all of the drivers would be jointly liable, based on 

alternative causation, as follows: 

Alternative causation. Even though it is not known who was the author 

of the damage, where there are several individuals who could be 

responsible, everyone is obligated to indemnify jointly. Fault. The 

victim, who bears no responsibility for the accident, can not be required 

to describe and meticulously establish fault on the part of each driver. 

Theory of alternative causation. Material damage. Based on the basic 

human right of physical security. The awards are determined based on 

the victim’s earning capacity, which provides only one way to set the 

awards. Pain and suffering. Not to be confused with physical injuries, 

aesthetic, psychological or material."37  

 

In a case involving the contraction of the AIDS virus by a hemophiliac who underwent a 

blood transfusion, the Court of Rio Grande do Sul decided that the hospital where the 

transfusion occurred was not liable due to the possibility that the plaintiff had received 

blood from several different blood banks and not only from the hospital. In order to 

support his claim based on a theory of alternative causation, was required to join all the 

potential defendants to his claim. The claim was therefore denied as follows: 

Civil liability. Claim against a hospital. A hemophiliac patient received a 

blood transfusion. Allegation that the patient contracted the AIDS virus 

due to the negligence of the medical staff in performing the transfusion. 

Testimonial evidence of the victim’s offspring that blood transfusions 

had been previously received from other medical centers. (…)  Action 

dismissed. Dissenting opinion: it was the plaintiff’s duty to inform. 

Alternative causation.”38  

 

6. Conclusion 

 

Alternative causation, while not receiving a unanimous or widespread acceptance by 

Brazilian courts, is, nonetheless, gaining ground and acceptance, particularly in Rio 

Grande do Sul, where it first received positive judicial treatment in Brazil. 

It can be said that the adoption of this theory depends almost exclusively on value 

choices and the underlying principles that guide our society. In a society that places a 

                                                           
37 TARS, 5ª CC, AC nº 195116827, Rel. Rui Portanova, j. 23.11.1995. 
38 TJRS, 5ª CC, AC nº 593008808, Rel. Alfredo Guilherme Englert, j. 01.04.1993. 
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high emphasis on community, the appropriate course is to hold the group responsible 

for the harm it produces, as it would be unacceptable for a victim to receive no 

reparation solely due to their inability to establish the individual tortfeasor responsible 

for their injuries where that individual forms part of a group.  The group should then 

seek to determine who from within their ranks was actually responsible for the harm. 

One possible foundation for the application of this theory is the fact that the group 

activity is inherently dangerous, which justifies holding the group liable for harm that 

results from the conduct of one of its members, even if unidentified. Due to the 

requirements for groups to jointly indemnify for harm caused, there does not appear to 

be any Brazilian legislative impediments to a more full-scale adoption of collective or 

group liability. The lack of a general rule establishing alternative causation does not 

negate its potential application. 

What is needed is a constitutional foundation - the principle of collective responsibility 

- as a basis to support the application of this theory, even in the absence of proof of 

direct causation between the group member’s individual conduct and the resulting 

harm.  
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